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THE OCEANS

THOMAS A. CLINGAN, JR.
Professor of Law
University of Miami

THE AUGUST SEABEDS MEETINGS
At the conclusion of the August session of the Seabeds Committee,
there was general feeling of optimism among many members of the United
States delegation as reflected in some of their subsequent statements. This
feeling, however, was not shared by other nations, nor was it pervasive
among many members of industry in the United States affected by policy
decisions concerning the oceans.
All three subcommittees met during the session, with varying degrees
of regularity. These were the First Subcommittee, dealing with the international regime for the seabeds beyond the limits of national jurisdiction;
the Second Subcommittee, dealing with such matters as the territorial seas,
the high seas, and fisheries; and the Third Subcommittee, which has as
its task the consideration of problems of environmental control and scientific research.
The First Subcommittee held more meetings than the rest, some twentythree in all, and probably could be considered as having registered the
most progress. There now seems to be general agreement that there must
be some sort of international machinery for the regulation of the area
of submerged lands beyond national limits. The disagreements, which are
marked, focus on the type and powers of the machinery to be designed.
While there is reasonable agreement that there should be more sort of
council, an assembly, and a secretariat, there were widely diverging views
on the make-up and the voting powers of these bodies, particularly the
council. The U. S. has been on record as favoring a weighted voting system within the council that would require the majority approval of the
six most developed nations, as well as the majority of the remaining council members, on any substantive matter. A Soviet proposal also incorporates a weighted system, but one more favorable to the so-called Soviet
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bloc. The weighted vote has received much attention, and is generally opposed by the developing countries, who favor a one-nation-one-vote principle. The second issue receiving a great deal of attention concerns the
power of an international body to exploit directly the resources of the
sea, or, under some proposals to carry out exclusive exploitation of the
area.
The French delegation presented a comprehensive legal analysis regarding why exploitation by that international agency is not required by
the concept of "common heritage," and the U. S. and UK pointed to a
number of practical difficulties in placing this responsibility in the hands
of the agency. There was, however, wide support for the principle among
the developing nations.
Another issue that received attention was the question of whether deep
sea exploitation of petroleum or hard minerals would have economic implications for land-based producers of these commodities. The UN Secretary-General had prepared a report on this subject indicating that no substantial effect could be anticipated that would be adverse to land-based
developers. This report was challenged by some nations. The U. S. presented a factual report which in general supported the Secretary General's report. This report indicated that there would be no adverse effect
on oil production, and, at worse, only a limited effect on minerals, with
cobalt presenting the greatest difficulty.
For the first time, at this meeting, a new bloc seemed to show signs
of developing. It consisted mainly of the so-called land-locked and shelflocked nations, cutting across regional and developing/developed bloc lines.
This bloc generally favored narrow limits of national jurisdiction for exploitation purposes.
Among the developing countries, support remained strong for a 200mile resource zone. But the U.S. continued to press for the concept of
trusteeship wherein international and coastal State rights are balanced,
and where the coastal State has substantial control over the resources subject to international standards and review. Canada submitted a proposal
for a custodianship zone that would include not only the seabed, but fisheries and pollution as well. This would be similar to the trusteeship zone,
except that there would be very few international powers in the area.
The subject of fisheries received quite a bit of attention in the Second
Subcommittee, and there was a good deal of general debate on the subject
during the last half of the session. Most of the developing States favored
an increase of coastal State jurisdiction, but there were a number of sharp
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defenses by large distant water states. The U. S. tabled its fisheries proposal (3 Law. Am. 646, 1971) which it hoped would represent a practical
approach for the solution, taking into account the divergent views. This
proposal stresses the role of regional and international organizations in
regulating fisheries, yet reserves to the coastal States a preference based
upon the nature of the species in question, and the capacity of the States
to harvest them.
The U. S. position also called for a 12-mile limit for territorial seas,
reserving the right of freedom of transit through and over international
straits. However, the concept of freedom of transit was not well-received
in general, and is not popular in particular among the developing coastal
States, and those concerned with pollution problems.
Probably the least progress was observed in the work of the Third
Subcommittee dealing with pollution and scientific research. There was
some feeling among observers that this was in part due to the fact that
both IMCO and the 1972 Stockholm conference are involved in the subject of pollution, and there was a certain amount of holding back on this
account. The U. S. generally stressed the need for international standards
for pollution. With respect to scientific research, many developing countries stressed the view that there should be some regulation, and increased
opportunity for participation and greater availability of data, while others
stressed the need for unimpeded access to all waters for research vessels
willing to publish results openly.
On the overview, some observers noted that now that the delegates
had gotten down to serious consideration of the basic issues, many nations seemed to be structuring arguments to favor national interests, and
that the much-touted concept of "common heritage" was less evident than
it had been in past discussions.
Upon his return, Mr. Stevenson, Chairman of the U.S. Delegation,
voiced the opinion that the speeches of many of the developing countries
leaned toward exclusive economic exploitation zones, while the U. S. had
been advocating mixed international and coastal State powers to accomplish the required end. He stressed international elements in such matters
as compulsory dispute settlement, pollution standards, protection of uses,
and benefit sharing, and expressed the concern that exclusive zones, even
if only for economic purposes, might lead to more comprehensive controls
in the future.
For the future-more discussion, although the time grows short.
The U.S. has now taken the position, unlike the previous two Law of
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the Sea Conferences in 1958 and 1960, that what is required at this time
is agreement on broad principles, leaving the specifies of drafting to come
at a later time. This approach has been questioned by a number of
observers.
Editor's Note: The following report supplementing the above information was submitted by Mr. Isidoro Zanotti, the Contributing Editor
for Regional and International Activities.
SEA-BED AND OCEAN FLOOR
The Sub-Committee 1 of the Committee on the Peaceful Uses of the
Sea-Bed and Ocean Floor Beyond the Limits of National Jurisdiction
published a report about its activities in two series of meetings held in
Geneva in March and July/August 1971 (A/AC. 138/60, of August 26,
1971). The following subjects and functions were assigned to this SubCommittee: To prepare draft treaty articles embodying the international
regime - including an international machinery - for the area and the
resources of the sea-bed and ocean floor, and the subsoil thereof, beyond
the limits of national jurisdiction, taking into account the equitable
sharing by all States in the benefits to be derived therefrom, and bearing
in mind the special interests and needs of developing countries, whether
coastal or landlocked.
The report gives information on and texts of proposals by several
countries. For example, the United States presented a "Draft United
Nations Convention on the International Sea-Bed Area," which was appended to the 1970 report of the Sea-Bed Committee. According to the
document, this "proposal seeks to achieve an equitable accommodation of
different coastal, maritime, and international interests, with the least
compromise of any single interest. To achieve this end, the international
regime should apply to the broadest practicable area of the sea-beds, and
in particular should include benefits flowing from the development of
hydrocarbon deposits of the continental slope and rise" .. .
A working paper on the subject was presented jointly by Chile,
Colombia, Ecuador, Guatemala, Guyana, Jamaica, Mexico, Panama, Per6,
Trinidad and Tobago, Uruguay and Venezuela. The co-sponsors of this
working paper "envisage the establishment of a system in which mankind,
in the capacity of owner, would participate directly in the administration
and management of the area and the exploitation of its resources ... .A
body should be created which would itself, as the agent of mankind undertake direct scientific investigation of its reesources on behalf of all man-
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kind. It would be therefore more in consonance with the principle of
common heritage for such a body in the early stages to enter into joint
ventures, production-sharing and profit-sharing arrangements with other
entities, public or private, national or international rather than to grant
or to issue licenses to such entities. The concept of a licensing or concession system is in our view inconsistent with the principle of common
heritage. The co-sponsors . . . therefore reject it" -. ...
With respect to the discussions of the Sub-Committee, the report
indicates, among other things, that it was generally accepted that the
establishment of an international sea-bed regime should be based on the
"Declaration of Principles Governing the Sea-Bed and the Ocean Floor
Beyond the Limits of National Jurisdiction," approved by Resolution
2749 (XXV) of the General Assembly of the United Nations. However,
the proposals and opinions reflected different interpretations as to the
nature of this relationship. Following are the issues referred to: Scope and
nature of the international regime; the instrument by which the regime
should be established; the question of the precise definition of the area;
orderly development of marine environment; relationship between the international regime and the rights of coastal states; the international
regime and the question of the freedom of the seas and the traditional
uses of the sea. Other topics discussed were: relationship of the international machinery to the United Nations system; the international machinery
and regional arrangements; sharing by all States in the benefits to be
derived from the development of the resources of the area; economic
implications resulting from the exploitation of the resources of the international sea-bed area; special problems of the land-locked countries.
In its general summary, the report expresses that during the sessions
in 1971, Sub-Committee I "has undertaken and concluded a general comprehensive debate on the matters referred to it, without prejudice to the
rights of delegations to address the Plenary of the Sub-Committee at any
time on the whole range of issues within its mandate. In the course of
this debate and as a result of it a member of specific proposals regarding
a treaty establishing an international regime -including an international
machinery-for the area and the resources of the sea-bed and ocean floor
beyond the limits of national jurisdiction, were made, both orally and in
the form of drafts and working papers. The proposals submitted will be
further examined at the session of the Sub-Committee to be held in 1972,
as the Sub-Committee proceeds with the next stages of its work. It was
considered that during its sessions in 1971 the Sub-Committee has made
progress towards the preparation of draft treaty articles embodying the
international regime-including an international machinery-for the area
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and its resources, as requested from the Committee by resolution 2750 C

(XXV)."
CARIBBEAN CONFERENCE
The Caribbean Foreign Ministers Conference held in Caracas announced on November 26, that thirteen Caribbean countries had pledged
support to a regional plan presented by Mexico and Venezuela, to declare "common property" a compulsory 12-mile limit for each country.
The plan, proposed for signature as a regional agreement, will be presented to the World-Sea-rights Conference to be held in Geneva in 1973.
Two early conferences to finalize details have been called for early 1972.
The first of these meetings, at ambassadorial level, will be held in BogotA,
Colombia, during the second half of February. The second is scheduled
for the latter part of April in Santo Domingo, where the joint agreement
is expected to be formally signed by the Caribbean countries.
The Conference also announced Panama's proposal for the creation
of an institute for technological studies which would devote its activities
exclusively to research of marine resources in the Caribbean.
FISHERIES
Talks between Brazil and various other nations are continuing in
the light of the Brazilian proclamation laying claim to a 200-mile territorial sea limit. Brazil has been conducting a series of unilateral discussions with Holland, France, Trinidad and Tobago, and Guyana for the
purpose of working out at least interim agreements that would permit
vessels of those nations to fish for shrimp off the north Brazilian coast,
while a more permanent, perhaps regional, arrangement might be worked
out. The biggest stumbling block in working out such arrangements has
been Brazil's refusal to permit such nations as Trinidad and Tobago, and
the French and Dutch colonies, to benefit third nation vessels. A large
part of the vessels based in Trinidad, French Guiana, and Surinam are
composed of U.S., Japanese, Cuban, and Russian vessels. The U.S. has
avoided entering into an agreement with Brazil for fear that such agreement would be interpreted as recognition of the Brazilian right to claim
such an extensive territorial sea. However, in October the United States
did agree to conduct talks with Brazil, and since the results, if any, of
those talks have not been made public, it can be speculated that no sub.
stantial progress was made.
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Trinidad and Tobago had negotiated an interim agreement with
Brazil, lasting through October 1971, whereby Brazil gave permission for
50 Trinidad trawlers to operate in its waters in exchange for a $1,000
license fee. Each boat was permitted to take 12 tons of shrimp during
this period. Only five trawlers, however, were found to have been operating under this agreement, says the Trinidad Guardian. The paper also
reported that the lack of vessels operating had caused the number of persons employed in the shrimp business to be reduced by more than one half
since the time that the American trawlers pulled out. On November 9,
Brazil and Trinidad and Tobago created a Mixed Commission on trade,
economic and technical cooperation, and agreed to talks to begin in Februry 1972 for a new fishing agreement between the two countries.
Meanwhile, it was reported that the United Nations Caribbean Fisheries Development Project, begun in 1965 under the auspices of the
United Nations Development Program (UNDP) and the Food and Agriculture Organization (FAO), to train Caribbean fishermen in modern
fishing techniques and to develop fishery resources, would be extended
an additional six months. While the training program was found to be
satisfactory by UNDP and FAO officials, more is needed in the way of
exploring fish resources in the region.
In August 1971, the Minister of Fisheries of the USSR visited Lima
for the purpose of signing an agreement to finance the construction of a
$54 million fishing complex in northern Peru. Russian technicians will
collaborate in the development of the industry, and will assist in the
construction or rehabilitation of fishing ports. In addition, the agreement contemplates exchange of scientific and technological information on
fisheries, and the training of Chilean specialists in Soviet schools, in
Soviet industries, or aboard their vessels. At approximately the same time,
a four-member shipbuilding mission from Canada spent two days in Guyana studying the size, quantity, and specifications of shrimp boats required
for local use. Guyana hopes to establish a national shrimping fleet of at
least 100 vessels by 1976, and it has placed orders for five trawlers each
from Mexico and Colombia as a beginning.
The United States has listed ten more species on the prohibited list
for foreign fishing vessels along the U.S. Continental Shelf. Creatures of the
continental shelf are defined in the 1958 Geneva Convention on the Continental Shelf as those which at the harvestable stage "are immobile or
unable to move except in constant physical contact with the seabed or
subsoil of the Continental Shelf;" and under the terms of that treaty, such
resources may be exploited exclusively by the coastal State. In the United
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States, the convention is implemented by a 1964 statute known as the
Bartlett Act, by which the U.S. reserves to its own nationals the right to
harvest certain varieties: black coral; surf clams and ocean quahog;
dungeness crab, deep sea red crab, northern stone crab, golden king crab,
and two species of California king crab.
BUOY SYSTEMS
Lockheed Missiles and Space Co. of California have been awarded a
contract to develop and test an ocean platform design for the Department
of Commerce's National Data Buoy Project. The buoy is to be a 28 foot,
boat-shaped hull with a large stabilizing keel. It can be transported by
truck or barge, and towed to its station at sea. An antenna is built into
its mast, and the mooring line is located so that the buoy will stream with
the current. Sensors will be placed on the buoy platform, and this system
will be deployed for test in the Gulf of Mexico during the spring of 1972.
This is the second such system contracted for.
The project is presently designed to develop the capability for de.
ploying an operational network of automatic data collection platforms to
provide meteorological and oceanographic information. It is anticipated
that the network could become quite extensive, including arrays of platforms anchored at regular intervals across the high seas of the world.
The deployment of such systems raises two basic sets of legal questions. The first turns on the rights of states to deploy such buoys outside
their territorial seas. Clearly the 1958 Convention on the high seas permits the free use of the high seas, provided that the use is conducted
with reasonable regard to the interest of other states in their exercise of
the freedom of the seas. It is not likely that such a usage would be an
unreasonable interference with the freedom of navigation, but nations are
nonetheless working on an agreement to clarify the problem. The second
set of questions is concerned with such questions as the proper method of
affording protection to the buoys, and questions concerning salvage. Here,
it would seem that the traditional law of piracy would be inadequate and
improper for application to floating data stations, and new agreements
would have to be worked out. With regard to salvage, it has been argued
that the offering of a salvage award, where there is no crew to protect the
owner's interest, would only encourage illegal interference with such platforms. Technological innovations such as these are causing pressures on
traditional concepts of international law.
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U.S. SEA GRANT PROGRAM
The Marine Resources and Engineering Development Act of 1966
declared United States policy objectives for the marine environment.
These included: accelerated development of resources, expansion of knowledge, encouragement of private enterprise, preservation of the role of the
U.S. in marine science and resource development, and the advancement of
education and training in marine science.
The National Sea Grant College and Program Act of 1966 was added
as a title to the former legislation calling for the development of education
and training through a centralized government program, to be known as
the Sea Grant Program. Under this program, institutional and project
support is provided for education, research, and advisory services under
matching fund requirements; that is, the institution must, to qualify, produce one third of the total funds for a project from private sources.
This year, four U.S. universities were officially denominated as Sea
Grant Colleges. The four, University of Washington, University of Rhode
Island, Oregon State University, and Texas A & M University, are thereby
assured certain priorities to available funding. The Sea Grant program in
its first few years of operation has invested more than $40 million in
projects in 27 states, the Virgin Islands and the District of Columbia.
There are approximately 90 current individual projects, and 13 institutional
grants covering a total of another 457 projects.
The Oregon State program emphasizes the development of fisheries
and the utilization of the Oregon coast. This includes advisory services and
research directed toward increasing the efficiency of small boat fisheries.
It also includes aquaculture projects involving Chinook and hybrid salmon,
and oysters and clams. The University of Rhode Island program is an
integrated attempt to develop a systems model for resource problems of
Naragansett Bay. Rhode Island fisheries research includes problems in
population dynamics, gear research, marine food technology, marine pathology, and aquaculture.
At Miami, progress has been made in aquaculture of shrimp, crabs
and pompano. The Laboratory for Coastal and Estuarine studies has been
instrumental in working on such conservation problems as the Miami
River, and the Cross-Florida barge canal. The Ocean Law program of
Miami is the first of its kind in the United States, and offers courses at
the J.D. and LL.M. levels.
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SCIENCE AND EXPLORATION
Diver scientists from the U.S. National Oceanic and Atmospheric
Administration, in conjunction with Texas A & M University, are engaged
in a project with implications for commercial fishing. Working from an
underwater laboratory with research submersibles, the scientists will study
the characteristics of fish behavior, the distribution of plankton, and other
such topics. The lab being used is the Perry Hyrdro-lab, under the sponsorship of the Perry Foundation and the Bahamas Undersea Research
Foundation. It is located in about 50 feet of water near Lucayan Beach,
Freeport, Grand Bahama Island. Fish behavior studies are designated to
determine whether trap location has an effect on catch, and to discover
how fish behave with respect to different kind of traps and nets.
The University of Hawaii has been awarded a grant for the conduct
of a feasibility study of the potential of open sea mariculture. Research
and development of such programs has generally been limited to the
coastal zone, and particularly bays, ponds, or tanks. The University plans
to explore the possibility of a similar program with respect to the open sea,
perhaps in connection with the use of offshore fixed or mobile platforms,
barges and special structures. The project is aimed at the culture of high
value fish and shellfish. Success of such a project could open the way to
other kinds of high seas fish culture, with the attendant legal problems
that can arise out of the use of these areas by several enterprises at the
same time. Questions of right to use, liability, and regulation may well
develop as such experimentation increases.
Inshore aquaculture is being developed on the Pacific Northwest by
the Lummi Indian tribe. Pond culture of oysters, silver salmon, and trout
now show signs of profitability. Oysters have been harvested year-round
under this culture. The oysters, four different kinds, are grown culchless on
special plastic trays suspended in the pond, permitting orderly feeding.
It is anticipated that about 1.5 million pounds of fish and shellfish will
be produced during 1973.
Scientists of the National Aeronautics and Space Administration have
developed a method for monitoring the biological productivity of the seas,
which may result in a new tool for assisting in the creation of effective and
realistic international fisheries management schemes. It could be used in
connection with a satellite borne system that could monitor the amount
of chlorophyll in the oceans. This is the substance that makes most plants
green and enables them to manufacture the food needed to sustain other
marine life. The scientists report that there is a fairly close relationship
between the chlorophyll level and the total amount of living matter in the
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sea. The system records light reflected from the sea at two different wavelengths, one is characteristic of chlorophyll and the other is a standard
for comparison. The more chlorophyll in the water, the more marked is
the characteristic wave length as compared to the standard. To date, however, readings can be made only over cloud-free regions.
The U.S. Maritime Administration has begun a study to obtain detailed information on the stress to ships from waves of various heights,
frequencies and lengths. In connection with this study, data will be taken
on the top of Cobb Seamount, an extinct volcano arising to within 100
feet of the surface of the Pacific Ocean about 270 miles southwest of
Seattle, Washington. This area of the seabed is clearly beyond the limits
of national jurisdiction of any coastal State, but no claim has been or is
being made in conjunction with this experiment. The importance of the
work from the standpoint of ship design is that hull strength needs can
be more accurately determined. It may be that cost may be reduced, if
a saving can be made in the steel used in construction. On the other hand,
the experiment may show that greater strength is required, with resulting
consequences for maritime safety and life of vessels.
MEETINGS OF INTEREST
In October, 1972 the Marine Technology Society sponsored a meeting
in Washington, D.C., entitled "Geneva Report." The purpose of the meeting was to bring together governmental and non-governmental delegates
and non-delegates to Geneva for the purpose of giving a public briefing
on the proceedings before the Seabeds Committee at its last meeting. The
government panel consisted of John R. Stevenson, Legal Advisor to the
U.S. Department of State, and Chief Delegate, plus delegates from the
Department of Commerce, the Defense Department, and the Interior Department. The second panel consisted of representativs of the oil and
gas industry, fisheries (both coastal and distant-water) and science. A
luncheon address was made by Dr. Earl Seaton, of Tanzania, Chairman of
Subcommittee Two. The meeting was transcribed, and copies of the report, which should be available soon, may be obtained from the Marine
Technology Society, 1730 M St., Washington, D.C.
The Gulf and Caribbean Fisheries Institute held its annual meeting
in Miami, Florida, during November. At its opening session, considerable
time was spent in the discussion of the U.S. position with regard to fisheries. The general concensus of the panelists seemed to be that the pro-
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posed Article 3 was so riddled with exceptions that it provided no real
progress for the fisheries of the world, and little support for that position
was found. Concern was also strongly voiced with regard to the lack of
a direct and influential role for the fish industry in the decision-making
process within the U.S. government. While observers in the audience were
split between coastal and distant-water interests, there was general support
for some sort of increased jurisdiction beyond territorial seas for fisheries
purposes. No transcript was taken, but the papers presented will be
available through the Gulf and Caribbean Fisheries Institute, University of
Miami.
Gulf and Caribbean problems will also be considered at a meeting
planned for February 1972. This meeting, sponsored by the Law of the
Sea Institute, the University of Miami, and the Simon Bolivar University,
will be held in Caracas for the exploration of problems concerning fisheries, submerged mineral resources, transportation, pollution, and other
issues regarding ocean use in the basin. The meeting will be by invitation
only, and will be conducted as a special workshop. The final papers will
be published. This is the second in a series of special workshops funded by
the Ford Foundation, the first having been a joint U.S./Canadian workshop on U.S./Canadian maritime problems.
The University of Miami has concluded a series of discussion seminars
on the subject of national and international fisheries and the final report
is now in preparation. The series extended over a period of six months,
and discussion ranged over methods of regulation, goals of fisheries, international and national management problems.
It was the general conclusion of the group of experts that neither
maximum sustainable yield nor maximum economic yield, alone, are
adequate goals for fisheries management, and that the goal for a particular fishery must be chosen after consideration is given to the many
social factors that might come into play, such as the need for retraining
and redeploying a displaced labor force, the need for pollution controls,
demands for consumer protection, competition with other industries, and
the like. Once the goal is comprehended, then regulation would be required
t: control the amount of fishing effort to reach that point. This would
require, said the group, some system of limited entry, which is contrary to
the traditional common property approach of most U.S. fisheries.
The seminars further concluded that expanded jurisdiction for fisheries purposes would be required, reserving certain historical rights, if a
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coastal State was to be able to manage a stock or stocks of fish adequately.
These expanded zones, however, should not be established on geographical,
but rather on biological criteria; that is, the lines should be drawn to
include the stock to be controlled. The group also addressed itself to
more domestic matters, and its report will soon be available through Professor Thomas A. Clingan, Jr., University of Miami Law School, Miami,
Florida.

